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The question whether a contract is void or voidable, however, is 
in many cases of no consequence. The only time that the distinction 
becomes material is where the defrauded party has been deemed to have 
waived the fraud by his laches in bringing the action, 26 or where the 
instrument has passed into the hands of a bona fide purchaser for 
value in case of negotiable instruments, 27 or where he seeks reforma- 
tion or specific performance, 28 or where the oral contract is within the 
statute of frauds, and, hence, the party would have to rely upon the 
written agreement. In many cases, however, the courts go into a 
discussion of the subject when they could reach the same result whether 
the contract is void or voidable. Such are cases where the plaintiff 
sues the defendant on a written contract and the defendant pleads 
fraud, 20 since the defendant could set up the fraud even though the 
agreement was only voidable, 30 or where one of the parties to an action 
sets up a release secured by fraud. 31 If the plaintiff has tendered back 
what he has received, it is immaterial whether the agreement is void 
or merely voidable, as a defrauded party can rescind a voidable instru- 
ment and sue on the original claim. 32 Thus, it would appear that it 
was not necessary for the court in the principal ease to determine 
whether the written instrument was void or only voidable. If the 
former, then it never had any existence and the plaintiff could proceed 
on the oral agreement; if the latter, the plaintiff could rescind the 
written instrument, 33 and then proceed on the oral agreement. 34 



Control of Resale Prices by Refusal to Sell to Price Cutters. 
— The prohibition against the fixing of the resale price of chattels 
has received a sharp limitation in two recent federal cases, — the one 
arising under an indictment, 1 the other being a civil cause. 2 The 
alleged wrong in both cases was a combination between the manufac- 
turer and retailers whereby the former sold only to those retailers 
who resold at suggested prices and maintained a system by which he 
was informed of the names of price cutters. In both cases it was held 

"Jewelry Co. v. Darnell, supra, footnote 5. 

"Gibbs v. Linabury, supra, footnote 13. 

28 Welles v. Yates, supra, footnote 23; Maher v. Hibernia Ins. Co. (1876) 
67 N. Y. 283. 

29 See Alexander v. Brogley (1898) 62 N. J. L. 584, 41 Atl. 691; Beck 
& Pauli Lithographing Co. v. Houppert & Worcester (1894) 104 Ala. 503, 
16 So. 522; Kranich v. Sherwood (1892) 92 Mich. 397, 52 N. W. 741. 

M l Page, op. cit. § 136. 

''Chicago, R. I. & P. Ry. v . Lewis (1884) 109 111. 120; Railroad Co. v. 
Doyle (1877) 18 Kan. 58; Smith v. Holyoke (1873) 112 Mass. 517. 

"O'Donnell v. Clinton (1888) 145 Mass. 461, 14 N. E. 747; Page, op. 
cit. § 134. 

"See Vail v. Reynolds (1890) 118 N. Y. 297, 23 N. E. 301; Zunker v. 
Kuehn (1902) 113 Wis. 421, 88 N. W. 605. 

*See the concurring opinion of Mr. Justice Crane in the principal case 
p. 753; cf. Hickman v. Haynes (1875) L. R. 10 C. P. 598. The doctrine of 
merger ought not to apply, since a writing which is invalidated should 
not destroy a previous oral agreement. 

'United States v. Colgate & Co. (D. C, E. D., Va. 1918) 253 Fed. 522. 
'Baran v. Goodyear Tire & Rubber Co. (D. C., S. D., N. Y. 1919) 60 
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that the manufacturer was under no legal liability for refusing to 
sell to dealers unless the latter resold at the prices indicated. 

The cases illustrate an inevitable conflict between doctrines that 
cannot stand together in all situations, even though both are designed 
for the freedom and natural growth of trade. On the one hand, we 
have freedom of contract in a most elemental form, — the right to 
engage in business with another or refrain from so doing. This right 
was clearly recognized at common law 3 and the Sherman Act was 
not designed to change it fundamentally.* On the other hand, the 
statute condemned acts resulting in a restraint of trade, and in so 
far as any practice produced such a result it fell within the condemna- 
tion of the statute whether common law freedom to contract was 
involved or not. 5 Furthermore, rights are merely relative and when 
abused have always been subject to judicial curtailment. Freedom 
of contract is no exception to this limitation. 8 But subject to these 
encroachments, 7 there is no question that a man cannot be forced to 
engage in business relations with parties objectionable to him for 
one reason or another. 

Are we dealing with such an encroachment in the principal case? 
It is futile to argue generally whether a manufacturer shall be forced 

""It is part of a man's civil rights that he is at liberty to refuse business 
relations with any person whomsoever, whether the refusal rest upon 
reason, or is the result of whim, caprice, prejudice or malice." 2 Cooley, 
Torts (3d ed.) 587. In Standard Oil Co. v. United States (1911) 221 
U. S. 1, 56, 31 Sup. Ct. 502, 514, the court said: "From the review just made 
it clearly results that outside of the restrictions resulting from the want 
of power in an individual to voluntarily and unreasonably restrain his 
right to carry on his trade or business, and outside of the want of right 
to restrain the free course of trade by contracts or acts which implied 
a wrongful purpose, freedom to contract, and to abstain from contracting, 
and to exercise every reasonable right incident thereto, became the rule 
in English law." 

'See Northern Securities Co. v. United States (1903) 193 U. S. 197, 
361, 24 Sup. Ct. 436; United States v. American Tobacco Co. (1911) 221 
U. S. 106, 179 et seq., 31 Sup. Ct. 632. 

"Thus in Eastern Retail Lumber Dealers Ass'n. v. United States (1914) 
234 U. S. 600, 34 Sup. Ct. 951, agreements between dealers to refuse to 
purchase from manufacturers who sold directly to consumers were con- 
demned. The right to refuse to sell is on no different plane than the right to 
refuse to buy, and it may be assumed that a combination to refuse to 
sell which resulted in a restraint of trade would be similarly prohibited. 
See also, Genada Lumber Co. v. Mississippi (1910) 217 U. S. 433, 30 Sup. 
Ct. 535, which arose under a state statute. 

"Swift & Co. v. United States (1905) 196 U. S. 375, 396, 25 Sup. Ct. 
276. "It is suggested that the several acts charged are lawful and that 
intent can make no difference. But they are bound together as parts of 
a single plan. The plan may make the parts unlawful." See dissenting 
opinion of Day, J. in Coppage v. Kansas (1915) 236 U. S. 1, 35 Sup. Ct. 
240. 

'There are, of course, many situations in which the public interest is 
so vitally concerned that freedom of contract is practically annihilated. 
The recent decision of the Supreme Court upholding a remaking of a 
special rate contract by a public service commission is an excellent example. 
Union Dry Goods Co. v. Georgia Public Service Corp. (1919) 39 Sup. 
Ct. 117. Judging from the trend of our political and economic theories, 
it seems likely that this factor of public interest will gradually eclipse 
individual freedom in commerce and trade. 
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to sell to undesirable customers. 8 The question is specifically: shall 
he be prohibited from suggesting resale prices and enforcing regard 
for his suggestions by any effective means? He may sell to whomever 
he pleases, but, — may he control the resale price by any device after 
title has passed? 

It is now settled beyond argument by decisions in the federal 
courts that contracts fixing the resale price of chattels are illegal and 
void.* The basis of these decisions is policy — that such agreements 
amount to a restraint on alienation and inhibit competition among 
retailers to the injury of the general public. 10 The holdings are to 
the effect that the contracts involved are illegal, but it is the harmful 
result and not the methods of effecting that result that is the object 
of judicial condemnation. The presence or absence . of a contract 
is obviously not controlling because the courts really refuse to lend 
their aid in spite of a contract voluntarily entered into between the 
parties. 11 Furthermore, they are acute to enforce the fundamental 
proposition in cases where they suspect that the parties are attempting 
to impose on them and accomplish the same result by devices appar- 
ently legal such as license agreements, 12 or sole agency agreements. 13 
Finally, on at least two occasions, they sustained suits by the United 

"See 25 Yale Law Journal 194, where the subject is approached from 
this point of view. 

'See 18 Columbia Law Rev. 352, where the subject is reviewed and 
the suggestion made that it was the existence of an extended system of 
contracts confronting the court in each case which led it to adopt the 
broad rule stated. That further discussion of the subject is precluded, see 
Boston Store v. American Graphophone Co. (1918) 246 U. S. 8, 20, 38 
Sup. Ct. 257. 

"In Dr. Miles Medical Co. v. John D. Park & Sons Co. (1911) 220 
U. S. 373, 408, 31 Sup. Ct. 376, the pioneer case stating the existing rule, 
the court said: "But agreements or combinations between dealers, having 
for their sole purpose the destruction of competition and the fixing of 
prices, are injurious to the public interest and void. They are not saved 
■by the advantages which the participants expect to derive from the 
enhanced price to the consumer . . . The complainant having sold its 
products at prices satisfactory to itself, the public is entitled to whatever 
advantage may be derived from competition in the subsequent traffic." 

And in Boston Store v. American Graphophone Co., supra, footnote 
9, at pp. 21, 22, the court said it was unlawful to attempt by contract "to 
project the will of the seller so as to cause it to control the movables 
parted with when it was not subject to his will because owned by another 
and thus to make the will of the seller unwarrantedly take the place of 
the law of the land as to such movables." 

"Dr. Miles Medical Co. v. John D. Park & Sons Co., supra, footnote 
10; Boston Store v. American Graphophone Co., supra, footnote 9. The 
case of Bauer & Cie v. O'Donnell (1913) 229 U. S. 1, 33 Sup. Ct. 616 was 
cited by counsel to prove that the presence of a contract is immaterial but 
that case_ simply held that a suit for contributory infringement would not 
He for disregarding a notice indicating the resale price because the patent 
statute conferred no such right upon a patentee. Semble as to copyright 
statute, Bobbs-Merrill Co. v. .Straus (1908) 210 U. S. 339, 28 Sup. Ct. 
722. 

"Straus v. Victor Talking Machine Co. (1917) 243 U. S. 490, 37 Sup. 
Ct. 412. 

"Standard Fashion Co. v. Magrane Houston Co. (D. C. 1918) 254 Fed. 
493. 
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States government against corporations endeavoring to control resale 
prices even though no contracts were used. 1 * 

From the above review it is evident that the Supreme Court may 
feel itself so bound by its former decisions that it will be constrained 
to reverse the decisions in the instant cases. It is to be hoped, how- 
ever, that this will not be done. The Court has always assumed that 
it is to the public interest to have free competition among retailers. 
But economists have frequently pointed out that price cutting on a 
particular article is nothing more than a bait to the public, for the 
customers thus attracted fully compensate the retailer for his loss on 
that article by other purchases made once they are in his store. Fur- 
thermore, the ultimate effect is harmful to the public because the 
practice tends to wreck the system of distribution. The smaller stores 
cannot compete with the more powerful ones and ultimately stop hand- 
ling the article. 15 Again, as the court pointed out in the Colgate 
case 18 it by no means follows that the price will remain low 
after the demoralization in the trade caused by the price cutting. 
Finally, the early assumption by the courts that price fixing deprives 
the public of the benefits of competition is not justified. There exists 
keen competition with manufacturers of the same class of goods, and 
this insures the public against an unreasonable scale of prices. Never- 
theless, all these considerations go to the root of the proposition estab- 

M In United States v. Kellogg Toasted Corn Flake Co. (D. C. 1915) 
222 Fed. 725, the defendants urged that there was no restraint of trade 
because the_ notice attached to the article did not constitute a valid con- 
tract. In disposing of this argument the court said at p. 231 : "A legally 
enforceable contract or system of contracts is not required in order to 
render obnoxious to the Anti-Trust Act a selling plan which unreasonably 
restrains or monopolizes trade or commerce. The Sherman Act is not 
aimed alone at contracts, but embraces combination schemes of any and 
every kind which amount to an undue or unreasonable restraint of trade 
in interstate commerce 'without regard to the garb in which the acts were 
clothed'. Indirection will not afford escape." 

In United States v. Keystone Watch Case Co. (D. C. 1915) 218 Fed. 
502, the defendant by a circular fixed the resale price of its product for 
all jobbers and forbade them to handle goods of other manufacturers under 
penalty of refusal of further sales to them. The court said this was no 
empty threat but a real menace which resulted in a restraint of trade by 
cutting off the channels of distribution of other manufacturers, and, there- 
fore, fell within the prohibition of the Statute. The case is a good illus- 
tration of the proposition that the right to select one's customers cannot 
be made the basis of a scheme which restrains trade. As to the part 
of the case concerning price fixing, it is difficult to see why the affixing 
of a notice of a standard price should be indictable in the case of patented 
goods and yet be held unobjectionable in the instant cases. 

In Great Atlantic & Pac. Tea Co. v. Cream of Wheat Co. (C. C. A. 
1917) 227 Fed. 46, plaintiff, a retailer, sought an injunction to compel 
the defendant to sell to it on the same terms that it sold to wholesalers. 
There was no allegation of a scheme resulting in a restraint of trade and 
the court very properly held that plaintiff could not compel the defendant 
to sell to it. No conflicting policies were presented which called for an 
exercise of the judicial function as in the first two cases. 

""Price Maintenance", 7 American Econ. Rev. 28; "The Cream of 
Wheat Case", 31 Pol. Sc. Quar. 392; "Predatory Price Cutting as Unfair 
Trade", 27 Harvard Law Rev. 139. 

"Supra, footnote 1, at p. 527. See also dissenting opinion of Holmes, 
J., in Dr. Miles Medical Co. v. John D. Park & Sons Co., supra foot- 
note 10. 
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listed by the Dr. Miles Medical case and are not likely to be reviewed 
in the instant cases even though the economic situation is identical. 
For if the Court feels that it has judged that situation too hastily and 
is willing to consider price fixing as reasonable under the circum- 
stances presented, it will be able to find a convenient ground for 
affirming the judgments of the two instant cases in the difference 
between the method here used and that employed in the earlier cases. 



Confiscatory Bate Begulation Under the Fourteenth Amend- 
ment. — It is well settled in our law that the imposition of confiscatory 1 
rate regulations by legislative bodies is a taking of property in viola- 
tion of the due process clause of the federal constitution. 2 But the 
United States Supreme Court has not been inclined to state very 
specifically wherein his taking of property exists. There are two 
classes of business which are subject to rate regulation by the state: 
first, business in which it is legal for anyone to engage, which cannot 
be prohibited or limited to a monopoly by the state, but which is so 
affected with the public interest that it may properly be regulated 3 ; 
and second, business which is so completely public servic.e and so 
necessarily monopolistic that no one may engage in it without the 
consent of the state. 4 In the first class, the right to engage in such 
business is a right which the law recognizes and of which consequently 
no person can be deprived unreasonably. Logically, if the state cannot 
unreasonably prohibit a person from pursuing such business, it cannot 
indirectly accomplish the same end by requiring rates which force him 
to withdraw from it by preventing him from making profits. In the 
second class, a more difficult question arises. Since no one may engage 
in such business without legislative authority, obviously the legis- 
lature may grant such authority on whatever terms it deems proper, 
and whoever accepts a franchise clearly cannot afterwards complain 
of the terms specified therein. 6 Thus if a rate specified in a franchise 

The term "confiscatory" is used throughout this note to denote a rate 
so low that it does not permit to the public service corporation a fair return 
for its services. As to what constitutes a fair return for its services and 
the value of the corporate property which forms the basis for determining 
a fair rate, see IS Columbia Law Rev. 441. 

=Reagan v. Farmers Loan & Trust Co. (1894) 154 U. S. 362, 14 Sup. Ct. 
1047; Minnesota Rate Cases (1913) 230 U. S. 352, 433 et seq., 33 Sup. 
Ct. 729. 

Typical of this class are such businesses as public warehouses, Munn 
v. Illinois (1876) 94 U. S. 113; insurance, German Alliance Ins. Co. v. 
Kansas (1914) 233 U. S. 389, 34 Sup. Ct 612. 

''Typical of this class are businesses necessarily using the public ways 
or requiring eminent domain or other governmental assistance. Cf. Min- 
nesota Rate Cases, supra, footnote 2, p. 412; Spring Valley Water Works 
v. Schottler (1844) 110 U. S. 347, 4 Sup. Ct. 48; Covington, etc., Turn- 
pike Co. v. Sanford (1896) 164 U. S. 578, 594, 17 Sup. Ct 198. 

'See German Alliance Ins. Co. v. Kansas, sttpra, footnote 3. 

"Interstate Railway v. Massachusetts (1907) 207 U. S. 79, 28 Sup. Ct. 
26; see Pulman Co. v. Kansas (1909) 216 U. S. 56, 65 et seq., 30 Sup. Ct 
232; Pond, Public Utilities §§ 93, 97. The state is likewise bound by the 
conditions specified in the franchise. City Railway v. Citizens' R. R. 



